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In the current case, the plaintiff, a premum finance
conpany, alleged damage as a result of the defendant insurance
conpanies’ failure to return unearned premuns to the plaintiff
after cancellation of the underlying insurance contracts. The
defendants filed notions to dismss for failure to state a claim
upon which relief can be granted, which the trial court granted as
to the plaintiff’s claim under the Prem um Fi nance Conpany Act,
Tenn. Code Ann. 8§ 56-37-101 et seq. (1994) (hereinafter “the
Act”).! The trial court certified its order as final in accordance
with Tenn. R Cv. P. 54.02, and the plaintiff appeal ed. The Court
of Appeal s reversed the trial court, holding that the plaintiff had

stated a cause of action under Tenn. Code Ann. § 56-37-111 (1994).°?

We granted the defendants’ application for appeal under
Tenn. R App. P. 11 to determ ne whether Tenn. Code Ann. 8 56-37-
111 creates a cause of action for a prem umfinance conpany agai nst
an insurance conpany for failure to return an unearned prem umto
the finance conpany after cancell ation of the underlying insurance
contract. After a thorough exam nation of the statute and its
| egi sl ative history, we conclude that Tenn. Code Ann. 8§ 56-37-111
does not inpliedly grant a statutory right of action to a prem um

fi nance conpany. Consequently, the plaintiff has failed to state

The trial court denied the notions as to the plaintiff’'s
comon | aw clains of fraud and unjust enrichnment and stayed these
clainms during the pendency of the appeal.

’The Court of Appeals’s opinion at footnote 7 states that the
plaintiff conceded on appeal that any action against the general
i nsurance agent, Crunp, nust be pursued under the common |aw.
Thus, we will address the appeal as to the defendant insurance
conpani es only.



a claim upon which relief can be granted. The judgnment of the

Court of Appeals is, for the reasons appearing bel ow, reversed.

The plaintiff is a Tennessee corporation licensed in
1989, and its primary business is the financing of insurance
prem unms for persons or entities who do not pay the prem umin ful
at the inception of coverage. In the typical transaction, the
borrower executes a financing agreenent which provides for
repaynent of the anount of the prem um advanced with interest.
Thi s agreenent contains authorization for the plaintiff to cancel
t he i nsurance contract and “direct the return of unearned prem uns”

if the borrower fails to repay as prom sed.

According to its conplaint, the transactions were
typically generated by a “producing agent” who would |ocate
prospective borrowers and wite the financing agreements. | f
accepted, the plaintiff issued a check to the agent for the anount
of the premum the agent then would deliver the premiumto the
def endants’ “general agent.” The “general agent” woul d then issue
the contract of insurance. If the insured defaulted on the
agreenent, the plaintiff canceled the insurance contract as

permtted by Tenn. Code Ann. 8§ 56-37-110 (1994).°3

3Tennessee Code Annotated § 56-37-110 provi des the procedure
for cancellation of financed contracts by premium finance
conpani es.



The plaintiff alleges that from1989 to 1992 t he “general

agent” returned all unearned premiuns to the plaintiff wupon
cancel lation of financed insurance contracts. In late 1992,
however, the agent stopped returning unearned prem uns. As a

result, the plaintiff eventually defaulted on its own obligations

and subsequent|y abandoned the prem um finance industry.

This matter cones to us by way of a notion to dism ss for
failure to state a claimupon which relief can be granted. Such
notion tests only the legal sufficiency of the conplaint. It
admts the truth of all relevant and material allegations--*but
asserts that such facts do not constitute a cause of action as a

matter of | aw. Pursell v. First Am Nat’'l Bank, 937 S.W2d 838,

840 (Tenn. 1996). Thus, courts ruling on such a notion nust accept
the truth of all factual allegations. The inferences to be drawn
fromthe facts or the | egal concl usions set forth in the conplaint,

however, are not required to be taken as true. Riggs v. Burton

941 S.W2d 44, 47 (Tenn. 1997). In considering this appeal, we
review the lower courts’ Ilegal conclusions de novo with no
presunpti on of correctness. Tenn. R App. P. 13(d); Stein v.

Davi dson Hotel Co., 945 S.W2d 714, 716 (Tenn. 1997).

The plaintiff’s statutory claimis based on a portion of
the Act wherein the General Assenbly established the standards for
return of unearned premuns follow ng cancellation of a financed
I nsurance contract. Tennessee Code Annotated § 56-37-111 states,

in relevant part, as foll ows:



Whenever a financed i nsurance
contract is cancelled, the insurer
shal | return whatever gross unear ned
prem uns are due under the insurance
contract directly to the premum
finance conmpany for the account of
the insured or insureds as soon as
reasonabl y possi ble, but in no event
shall the period for paynent exceed
thirty (30) days after the effective
date of cancellation.*
The plaintiff clainms that the General Assenbly intended
this section of the Act to grant premum finance conpanies a
statutory cause of action against insurers who fail to return
unearned prem uns. In contrast, the defendants insist that the
Ceneral Assenbly did not intend to grant such a cause of action to
prem um finance conpanies because those conpanies have other

avenues of relief available to them

In considering this issue, the Court of Appeals | ooked to
several other states which have deci ded contests between insurers
and premium financiers on statutes simlar to our own. Although
the decisions of our sister states are persuasive, they do not
substitute for our own stated principles for determ ning whether a
statute creates a cause of action. W are mndful that our
essential duty in construing a statute is to ascertain and carry
out the legislature’s intent wthout wunduly restricting or

expandi ng a statute's coverage beyond its i ntended scope. Hawks v.

Cty of Westnoreland, 960 S.W2d 10, 16 (Tenn. 1997); Britton v.

C ai borne County, 898 S.W2d 220, 222-23 (Tenn. C. App. 1994).

“Subsequent to the filing of this action, this section was
anended to add subsection (b) regarding refund on a pro rata basis.
The wordi ng quoted above remai ns unchanged as subsection (a).
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Where a right of action is dependent upon the provisions
of a statute, our courts are not privileged to create such a right
under the guise of |iberal interpretation of the statute. Hogan v.
McDaniel, 204 Tenn. 235, 239, 319 S . W2d 221, 223 (Tenn. 1958).
Only the legislature has authority to create legal rights and
Interests. Thus, the burden of establishing the existence of a

statutory right of action lies with the plaintiff. Ergon, Inc. v.

Anoco O Co., 966 F. Supp. 577, 585 (WD. Tenn. 1997).

I n determ ning whether the |l egislature intended to grant
a statutory right of action, we begin by exam ning the | anguage of
the statute. |If no cause of action is expressly granted therein,
then we nust determ ne whether such action was intended by the
| egislature and thus is inplied in the statute. To do this, we
consi der whet her the person asserting the cause of actionis within
the protection of the statute and is an intended beneficiary.

Carter v. Rednond, 142 Tenn. 258, 263, 218 S.W 217, 218 (1920);

Chattanooga Ry. & Lt. Co. v. Bettis, 139 Tenn. 332, 337, 202 S. W

70, 71 (1918). The statute’s structure and | egi sl ative history are

hel pful in making this determ nation.

The plaintiff concedes, as it nust, that the | anguage of
Tenn. Code Ann. 8 56-37-111 does not expressly grant a cause of
action to a premiumfinance conpany agai nst an insurer who fails to
return an unearned premium The plaintiff also acknow edges that
the Act “mandates a duty on the part of the insurance conpanies,

but it does not provide an enforcenent mechanism for that duty.”
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Neverthel ess, plaintiff still urges that we should inply a cause of
action under the statute because “there is no indication that the
intent of the Act is to deny a private right of action, and there
i s substantial suggestion fromthe | anguage and structure of the
act and legislative history that the |egislative purpose was to
facilitate, rather than interrupt, the comrerce of prenm um

financing.”

We agree that the Act was not intended to “interrupt” the
busi ness of prem um financing. According to Representative Bob
Davis, the sponsor of the Act on the House side, the l|legislature
i ntended to give | egal recognition to the premiumfinance industry
whi ch had developed prior to the Act’'s passage. This broad
st at enent of pur pose, however, merely est abl i shes t he
permssibility of premum financing in Tennessee. It does not

provide for its day-to-day operation.

Revi ew ng the overall structure of the Act is of greater
assistance in determning the issue. The Act is structured so as
to evince a clear design to requlate the prem umfinance industry
and t hereby protect the insurance-financing public. As providedin
the Act, its regulatory function is acconplished by providing for
licensure of conpanies, directing the contents of financial
agreenents, establishing interest rates, and controlling the
cancel l ati on of insurance contracts for non-paynment of a prem um
| oan. See Act of April 18, 1980, ch. 920, preanble, 1980 Tenn
Pub. Acts 1574, 1574. Enforcenent is through admnistrative
penalties and crimnal sanctions, all against the premumfinance

conpanies. See Tenn. Code Ann. 88 56-37-105(a) (1994) (license



forfeiture); -105(b) (1994) (civil fines); and -113 (1994)
(crimnal sanctions). Were an act as a whole provides for
governnental enforcenent of its provisions, we will not casually
engraft means of enforcenent of one of those provisions unless such
| egislative intent is manifestly clear. W do not find such clear

intention in the statute under review.

Focusi ng on Tenn. Code Ann. 8§ 56-37-111, we think it is
plain that the legislature intended this section to be of primary
benefit to the insurance-financing public, with a residual benefit
to prem um finance conpanies. This section directs insurers to
return unearned prem uns to the finance conpany who nust then apply
those refunds to reduce an insured's debt. But for this section,
insurers would return unearned premuns directly to the insured.
The i nsured woul d, however, remain liable to the finance conpany
for the prem um | oan bal ance due under the agreenent. Thus, this
section clarifies the procedure for insureds upon cancell ation of

a financed i nsurance contract.

A statutory cause of action to enforce this section is
not necessary to further the |egislative purpose. I nsurers are
heavily regul ated entities who are under an obligation to return
unearned prem uns after cancellation of an insurance contract. An
I nsurer who refuses to return such premuns wll be subject to
liability toits insured and may face regul atory sanctions as wel |.
Thus, the insurer has every incentive to pronptly return the

unearned prem uns as directed by the statute.



In addition, we decline to accept the prediction of the
plaintiff that the premum finance industry cannot operate
successfully and will cease to exist if such conpanies are unable
to seek statutory recourse against insurers. As we noted above,
the premiumfinance i ndustry pre-dates the enactnent of the statute
at issue. Furthernore, such conpani es have ot her avenues of relief
avai l able to them They nmay el ect to proceed agai nst the borrower-
i nsured under the ternms of the outstanding prem umloan. They nay
elect to exercise any common |law renedy in tort or contract
avai | abl e against an insurer. Finally, they may protect their
interests by providing for such a possibility as a term of the

contract.

W hold that Tenn. Code Ann. 8§ 56-37-111 does not grant
prem um finance conpani es a cause of action against insurers for
failure to return unearned premuns after cancellation of a
fi nanced i nsurance contract. The plaintiff has therefore failedto
state a clai mupon which relief can be granted with respect to this
statute. It results that the judgnent of the Court of Appeals is
reversed as to the defendant i nsurance conpanies and affirned as to

t he “general agent.”

ADCOLPHO A. BIRCH, JR., Justice

CONCUR:

Ander son, C.J.



Dr owot a, Hol der,

JJ.
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